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INTRODUCTION


This matter is before the Superintendent of Insurance pursuant to 24-A M.R.S.A.  § 6913(1), which provides for the Superintendent’s review of the determination of aggregate measurable cost savings (“AMCS”) by the Dirigo Health Board of Directors (the “Board”).  Following a public hearing, the Superintendent is to decide whether the AMCS determined by the Board is reasonably supported by the evidence in the record.


The Board made a determination of AMCS on May 12, 2006, after an adjudicatory hearing on May 8 and 10, 2006.  The Board filed its determination and the record with the Superintendent on June 9, 2006.  The proceedings before the Board prior to the filing with the Superintendent are fully set forth in its decision and will not be repeated here.

In accordance with a procedural order issued by the Superintendent on June 15, 2006, the Maine Automobile Dealers Association Insurance Trust (the “Trust”), Maine Association of Health Plans (“MAHP”), Anthem Health Plans of Maine, Inc., d/b/a Anthem Blue Cross and Blue Shield of Maine (“Anthem”), Maine State Chamber of Commerce (the “Chamber”), and Consumers for Affordable Health Care (“CAHC”) filed briefs with the Superintendent on June 23, 2006.  In their briefs, the Trust, MAHP, Anthem and the Chamber (hereinafter “Payor Intervenors”) raise a number of objections to the Board’s determination of AMCS.  Payor Intervenors object to the inclusion in AMCS of any savings except savings from reduction or avoidance of bad debt and charity care costs (“BD/CC”) and increased enrollment in MaineCare and object to the methodology used to determine savings from BD/CC and the other initiatives included in AMCS by the Board.  In addition, CAHC objects to the calculation of expense per case mix adjusted discharge (“CMAD”), one of the savings initiatives included by the Board in AMCS.


For the reasons set forth below, the Superintendent should reject the arguments of the Payor Intervenors and find that the record reasonably supports the Board’s determination of AMCS in the amount of $41,757,000.

STANDARD OF REVIEW

The statute governing the Superintendent’s review sets the standard of review:  “The superintendent shall approve the filing upon a determination that the aggregate measurable cost savings filed by the Board are reasonably supported by the evidence in the record.”  24-A M.R.S.A. § 6913(1) (C).  The Law Court has equated the reasonableness standard with arbitrary and capricious action.


Arbitrary or capricious action on the part of an administrative agency occurs when it can be said that such action is unreasonable, has no rational factual basis justifying the conclusion or lacks substantial support in the evidence.  Hollon v. Pierce, 1968, 257 Cal.App.2d 468, 64 Cal.Rptr. 808, 815; Olson v. Rothwell, 1965, 28 Wis.2d 233, 137 N.W.2d 86, 89.

The party asserting arbitrariness and unreasonableness of action in the exercise by administrative officials of the police power of the State under a statute valid on its face has the burden of establishing the invalidity of the administrative action.  Regularity is presumed. All legal intendments are in its favor.  Its decision will be assumed to have been taken with full knowledge of material facts and in justification thereof.  Milwaukie Company of Jehovah’s Witnesses v. Mullen, 1958, 214 Or. 281, 330 P.2d 5, 11.
Central Maine Power Company v. Waterville Urban Renewal Authority, 281 A.2d 233, 242 (Me. 1971); cited with approval in Help-U-Sell, Inc. v. Maine Real Estate Commission, 611 A.2d 981, 984 (Me. 1992).


Under the holdings in these cases, the threshold for satisfying a “reasonableness” standard is quite low, and the burden on parties seeking to persuade the Superintendent that the Board’s determination is unreasonable is, conversely, quite high.  This standard is not met by a demonstration that the Board could have reached a different conclusion; it is satisfied only if it can be shown that the Board’s determination has no rational factual basis in the record.

The current posture of this matter, as established by the legislature and the procedural orders of the Superintendent, establishes the Superintendent as a reviewing authority.  As a reviewing authority, the Superintendent may not substitute his judgment for that of the Board and must approve findings of fact supported by substantial evidence.  International Paper Co. v. Board of Environmental Protection, 1999 ME 135, ¶ 29, 737 A.2d 1047, 1054.  The Superintendent is to give deference to the Board’s interpretation of a statute administered by it, unless the statute plainly compels a contrary result.  Thacker v. Konover, 2003 ME 30, ¶ 14, 818 A.2d 1013, 1019 (citations and quotation marks omitted).  The burden of proof rests with the parties who seek to overturn the Board’s determination.  International Paper Co. v. Board of Environmental Protection, 1999 ME 135, ¶ 11, 737 A.2d at 1050.
ARGUMENT

I.
The Board Afforded the Parties a Fair and Impartial Hearing

From the initiation of proceedings by the Board until the close of the adjudicatory hearing on May 10, Payor Intervenors have raised objections to the fairness of the proceedings below.  Payor Intervenors complained, among other things, about the compressed schedule; the lack of formal discovery; a requirement for presentation of a methodology; the failure of the Dirigo Health Agency (the “Agency”) to meet scheduling order dates; lack of access and untimely access to documents; and insufficient time to respond to Agency filings.  They renew these objections before the Superintendent.
   The Board responded to the objections on the compressed schedule, the lack of formal discovery and the requirement for presentation of a methodology in its Order on Intervention and Response to Objections to Procedural Order No.1. Administrative Record, page 32-37 (hereinafter “R. ___”).  


In its order, the Board noted that the schedule was driven by the time lines established by the legislature, that the Maine Administrative Procedures Act did not require that there be an opportunity for discovery, that Payor Intervenors could obtain documents from the Agency pursuant to Maine’s Freedom of Access Act, and, that while the Board would benefit from the presentation of alternative methodologies, it would not require intervenors to submit an alternative methodology.  R. 35-36.  The Hearing Officer appointed by the Board responded to the objections on failure of the Agency to meet scheduling order dates established by adjusting the scheduling order.  R. 318-324.  In addition, it should be noted that the scheduling dates that were missed were set in anticipation of a hearing commencing on March 27, 2006, not May 8.    

With regard to access to documents, the record shows that in compliance with the order of the Hearing Officer, the Agency produced requested documents by April 21, 2006, with the exception of Medicare Cost Reports (“MCR” or “MCRs”) for 2000-2004, which are publicly available and were included in the record for the first assessment year.  R. 5113, 5020-5021, 5024-5025.
  The Payor Intervenors’ objection that they had insufficient time to respond to Agency filings relates to notice of the methodology to be presented.  The record shows that the Agency submitted its methodology on March 20, 2006 and May 3, 2006.  R. 199, 1076.  The March 20 submittal did not include any calculations of savings but identified source of data to be used in the calculations.  R. 199, 1407-1409.  The May 3 submittal included the calculations for the methodologies set forth in the March 20 submittal with the exception of one savings initiative, Certificate of Need/Capital Investment Fund (CON/CIF”).  R. 1076, 1436.  Prior to the adjudicatory hearing and at the hearing on May 8, 2008, Payor Intervenors objected to the introduction into evidence of the MCRs and the testimony of Agency witnesses on CMAD.  In response, the Hearing Officer rescheduled testimony on CMAD from May 8 to May 10 in order to give intervenors additional time to evaluate the evidence on CMAD to be presented by the Agency.  R. 5023.

The above facts, and the record in this matter, show that Payor Intervenors had a fair opportunity to prepare and present their case, including the production of documents by the Agency, the presentation of evidence, the calling of witnesses, the cross examination of witnesses and the presentation of arguments on the issues.  See 5 M.R.S.A. § 9056(2).

II.
AMCS not Limited to Reduction or Avoidance of Cost of Bad Debt and Charity 
Care

Payor Intervenors argue that AMCS are only those savings that result from the operation of Dirigo Health and are thereby necessarily limited to a reduction or avoidance of the cost of bad debt and charity care and increased enrollment in MaineCare.  This restricted view of the AMCS is not supported by the plain language of the relevant statute:



…the board shall determine annually not later than April 1st the 


aggregate measurable cost savings, including any reduction or 


avoidance of bad debt and charity care costs to health care providers in


this State as a result of operation of Dirigo Health and any increased 


MaineCare enrollment due to an expansion in MaineCare eligibility 


occurring after June 30, 2004.

24-A M.R.S.A. § 6913(1) (A).  See S. D. Warren Company v. Board of Environmental Protection, 2005 ME 27, ¶ 15, 868 A.2d 210, 216 (Court looks first to plain meaning of statutory language to effect legislative intent), citing Butterfield v. Norfolk & Dedham Mut. Fire Ins. Co., 2004 ME 124, ¶ 4, 860 A.2d 861, 862.  A careful examination of the structure of Section 6913(1)(A) and the punctuation used shows that the legislature coupled the words “as a result of the operation of Dirigo Health” with the words “any reduction or avoidance of bad debt and charity care to health care providers in this State” to form one complete clause.  If the legislature had intended the meaning of Section 6913(1) (A) urged on the Superintendent by Payor Intervenors it would have placed a comma before and after the words “as a result of the operation of Dirigo Health.” Although the Board believes the intent of the legislature is clear, and there is no need to look beyond the words of the statute, it is appropriate, when the meaning of a statute is not clear, for the reviewing body to look at punctuation to discern legislative intent.  See Hayes v. State of Maine, 247 A.2d 101,103 (Me. 1968), citing Taylor v. Inhabitants of Town of Caribou, 102 Me. 401, 67 A. 2 (1907).  The punctuation in this case makes it unmistakably clear that the phrase “as a result of the operation of Dirigo Health” only modifies the savings from “any reduction or avoidance of bad debt and charity care costs to health care providers in this State.”  It does not modify or in any way relate to savings from other savings initiatives that are identified or flow from the Dirigo legislation or other government initiatives.  P. L. 2003, ch. 469 as amended by P. L. 2005, ch. 400 (hereinafter the “Health Reform Act”).  

In rejecting Payor Intervenors’ arguments on the scope of AMCS, the Board pointed out that Section 6913 neither limits savings to bad debt and charity care and MaineCare enrollment nor expressly states what other initiatives may be considered by the Board in making a determination of AMCS.  The Board did not decide conclusively what initiatives may or may not be included in AMCS but only decided whether the initiatives presented should be included in AMCS for the second assessment year.  In taking this approach to applying the statute, the Board defeated any claim the statute is unconstitutionally vague on its face as argued by Payor Intervenors.  The decision of the Board on the scope of AMCS for the second assessment year should be upheld by the Superintendent.

III.
The Methodologies Adopted by the Board Use Reasonable Time Periods

Payor Intervenors argue that the Board’s determination of AMCS is unreasonable because the methodologies employ inconsistent time periods.  This argument is apparently based on Section 6913(1)(A) that provides for an annual determination of AMCS; Section 6913(2) that provides for an annual determination of a savings offset amount; and, Section 6913(2)(A) that provides for a determination each year of “the savings offset amount to be applied during each 12-month calendar year period.”  Contrary to the argument of Payor Intervenors, the relevant statutory provisions do not set forth the measuring year to be used for the savings initiatives that make up the “annual determination” of AMCS and the savings offset amount.


The record in this matter shows that for the second assessment year the Board used the following measuring years:  CMAD—July 1, 2004 to June 30, 2005; BD/CC (Uninsured and Underinsured)—January 1, 2006 to December 31, 2006; BD/CC (MaineCare enrollment)—July 1, 2005 to December 31, 2006; BD/CC (Woodwork Effect)—July 1, 2005 to December 31, 2006; CON/CIF—January 1, 2006 to December 31, 2006; and, Provider Fees—January 1, 2006 to December 31, 2006.  These measuring years follow sequentially the measuring years used for the first assessment year except for BD/CC (MaineCare Enrollment) and (Woodwork Effect), which reach back to July 1, 2005 to recoup savings not assessed in the first assessment year.
  Thus, contrary to the assertions of Payor Intervenors, the Board did use reasonable time periods to measure AMCS for the second assessment year.

IV.
The Board Appropriately Determined Savings to the Health Care System

Payor Intervenors cobble together various provisions of the Dirigo Act to support their argument that only savings that have accrued to payors or been passed through to payors can be included in AMCS.  The Superintendent rejected this argument in his decision on AMCS for the first assessment year and should reject the argument now.  As the Superintendent stated:  “Measurable reductions in the overall cost of health care constitute recoverable savings…and it is the responsibility of payors and providers to negotiate in good faith to pass these savings through to consumers…”  See 24-A M.R.S.A. § 6913(7).  In re:  Review of Aggregate Measurable Cost Savings Determined by Dirigo Health for the First Assessment Year, Docket No. INS-05-700 (Decision and Order, p. 10.)
V.
Inclusion in AMCS of $14.5 Million for CMAD is Reasonable

Payor Intervenors object to the inclusion of CMAD in AMCS and to the reasonableness of the methodology adopted by the Board.  These objections are without merit and should be rejected.  The Board reasonably determined that CMAD is appropriately included in AMCS for the second year, even in the absence of an express statutory request that hospitals limit growth in CMAD, because the savings were a continuing effort under the Health Reform Act to limit the rate of growth of health care costs in Maine.  The Board pointed to the testimony of Steven Michaud, President of the Maine Hospital Association, in support of its determination.  Documents offered through the testimony of Mr. Michaud demonstrated that hospitals voluntarily agreed to limit growth in CMAD to 4.5% for the second assessment year in an effort to promote the goals of the Dirigo Program.  R. 1286-1383.  While it is true, as Payor Intervenors point out, that the voluntary cap for the second assessment year was not used in the methodology for CMAD, the savings reflect this voluntary effort.  

The Agency contracted with Mercer Government Human Services Consulting (“Mercer”) to develop the savings initiatives and methodologies for the second assessment year.  Mercer calculated saving from CMAD by aggregating all hospitals to establish a baseline for cost per CMAD, projecting growth and comparing projected growth with actual growth from the 2000-2003 baseline period to 2005.  R. 1081-1083, 5114-5116, 5119-5020.  This methodology, by aggregating all hospitals, smoothed out the variations in CMAD that occur on an individual hospital basis; captured savings from Dirigo and other factors and captured negative savings, none of which can be attributed to Dirigo; and, incorporated random fluctuations.  R. 1081-1083, 5114-5116, 5119-5020.


The methodology, appropriately, incorporates the hospital tax since the tax is an allowable cost under Medicare that should flow through worksheet C of the MCRs.  R. 5118.  The objection of Payor Intervenors that the methodology does not exclude non-private payors, which account for fifty percent of discharges, is without foundation.  The government pays a fixed reimbursement rate; the rate is not reduced as a result of a hospital’s cost savings.  The result is that all cost savings accrue to the market.  Payor Intervenors further argue that there should be no savings from CMAD because actual cost growth exceeded historical growth.  The flaw in this argument is readily apparent:  as long as actual growth is less than projected growth (two years of historical growth rate projected forward), there are savings in the system even if actual growth is above historical growth.

Payor Intervenors argue that the methodology is unreasonable because it does not take into account cuts in Medicaid payments.  The cuts referred to occurred in SFY 03, prior to enactment of the Health Reform Act.  R. 5008-5014.  The impact on hospitals of the cuts is questionable, too, in light of Mr. Michaud’s testimony that hospitals responded to the cuts by increasing charges as necessary.  R. 5150-5151.

Mercer used data from available MCRs in calculating savings from CMAD.  Mercer acknowledged that at the time of submission of its Supplemental Report MCRs for 2005 for eight hospitals were not yet available.  R. 1163, 4994, 5114.  For these hospitals, Mercer reasonably projected data to be included in the calculations.  R. 1082, 5114.  The Agency and the Board, based on the Superintendent’s Procedural Order of April 26, 2006, as updated April 27, 2006, and Procedural Order of June 15, 2006, anticipated having the opportunity to replace the projected data with actual data from the 2005 MCRs.  The Superintendent, on June 26, 2006, ruled, however, that he did not have the authority to allow the submission of the actual data.  Nevertheless, the Board believes that the projection of the missing data was reasonable and that savings from CMAD of $14.5 million that should be approved by the Superintendent.
VI.
Inclusion of Savings from BD/CC and MaineCare Expansion is Reasonable

All parties agree that savings from a reduction or avoidance of the cost of bad debt and charity care and the expansion of eligibility for MaineCare is appropriately included in AMCS.  There is disagreement, however, on the methodology adopted by the Board as developed by Mercer.  As developed by Mercer, this savings initiative includes three parts:  savings from the Uninsured and Underinsured; savings from MaineCare Adult Expansion; and, savings from MaineCare “Woodwork” effect.


A.
Uninsured and Under-Insured ($2.7 Million)

Mercer used the methodology approved by the Superintendent for the first assessment year as a guide in calculating savings from the uninsured and under-insured for the second assessment year.  R. 1417.  Mercer calculated these savings by determining the amount of BD/CC costs attributable to these groups, using hospital report data; putting all data on a calendar year (“CY”) basis; adjusting amounts from a charge to a cost basis; calculating an average per member per month (“PMPM”) cost; and, multiplying the PMPM cost by the estimated member months (“MM”).  R. 1417-1418, 1454-1456, 4977-4979.  The measuring period as indicated above was January 1, 2006, to December 31, 2006.  For the months when available, actual data was used in the calculation; for the remaining months, Mercer projected the data but did not assume any growth from month to month.  R. 4977-4980.  The calculation appears as Appendix E to Mercer’s Supplemental Report.  R. 1454-1456.  Since, as indicated above, the Superintendent has denied all parties the opportunity to present new data, the Board believes that use of projected data in calculating savings was reasonable.


B.
MaineCare Adult Expansion ($3.9 Million)

Mercer calculated savings from MaineCare Adult Expansion by determining the increase in enrollment in MaineCare, using the process for MMs and PMPMs developed for the uninsured and under-insured.  R. 1391-1392, 1419-1420, 1444, 1459, 4979.  The measuring period, as indicated above, was July 1, 2005, to December 31, 2006.  The last six months were included in order to account for savings not captured in the first assessment year.  R. 4979.  In making the calculation, Mercer used available actual enrollment data for future months, Mercer estimated enrollment but assumed no growth from the most recent actual enrollment figure.  R. 1444, 4979.  The calculation appears as Appendix F to Mercer’s Supplemental Report dated May 2, 2006.  R. 1391-1392, 1459.

C.
MaineCare Woodwork Effect ($57,000)

Mercer calculated savings from the MaineCare Woodwork effect by counting persons who applied to participate in DirigoChoice but were determined to be eligible for MaineCare.  R. 1402, 1420-1421, 1444, 4979.  The measuring period of July 1, 2005, to December 31, 2006 was used in order to account for savings not captured in the first assessment year.  Mercer used actual data, when available, for the calculation and estimated future months based on the most recent actual enrollment figure, but assuming no growth.  R. 1444, 4979.  The calculation appears as Appendix F to Mercer’s Supplemental Report dated May 2, 2006.  R. 1391-1392, 1459.

  
Payor Intervenors objected to the methodologies because Mercer ignored the “crowd out” effect; included persons who were uninsured for the purposes of the first assessment year but were insured through DirigoChoice in the second assessment year; and failed to consider that persons who dropped out of DirgoChoice may have acquired private insurance.  Payor Intervenors overstate the impact of the “crowd out” effect. It is highly unlikely that persons who enrolled in MaineCare were previously insured.  It is also unlikely that persons who dropped out of DirigoChoice will have acquired private insurance since the distribution of enrollees in DirigoChoice is heavily weighted toward enrollees with incomes at or below 150% of the poverty line.  R. 3695.  With regard to the counting of savings from persons uninsured for the purposes of the first assessment year, these persons would be uninsured for the second assessment in the absence of DirigoChoice.  Accordingly, their continued enrollment in DirigoChoice produces savings and it is reasonable, therefore, to include them in AMCS for the second assessment year.  R. 4984-4985, 4997, 5005.
VII.
Inclusion of $5.4 Million from CON/CIF is Reasonable

The Board determined that limits imposed on capital expenditures were linked to the Health Reform Act and were a critical part of the State’s effort to limit the growth of health care costs.  In addition, the Board noted that hospital expansion was an important consideration in the development of the State Health Plan.  It therefore included in AMCS savings from CON/CIF as calculated by Mercer.


Mercer broke down savings from CON/CIF into two categories:  savings from large hospitals that withdrew or revised their CON applications in order to reduce third year operating expenses below the $400,000 threshold for review; and savings from the limitations on the number of projects (other than large hospital projects) that can be approved under CIF.  R. 1445-1447, 5044-5046.  In each case, the present value of the amount obtained was calculated to bring savings back to CY 2006, which was the measuring period.  The calculations appear as Appendix G to Mercer’s Supplemental Report dated May 2, 2006.  R. 1460-1463, 2923.

In addition to their basic objection that CON/CIF should not be included in AMCS, Payor Intervenors argue that the CON/CIF program is administered by the Department of Health and Human Services, not Dirigo Health; that the methodology counts future savings; that no costs have been incurred for the projects reviewed; and, that once construction begins the costs will show up in the CMAD calculation.  The CON/CIF program is a government initiative to help control the growth of health care costs and the savings from this program are appropriately channeled to pay for the Maine Quality Forum and the subsidy program administered by the Agency.  24- A M. R. S. A. § 6913 (2) (D).  The Board believes that taking savings in the year an application for a project is submitted for review is a reasonable approach, even if an argument can be made for using a different year.  With regard to future CMAD calculations, it will be necessary to account for the savings back in the measuring year in which construction begins and costs are incurred.  R. 5047-5051.

VIII.
Inclusion of $15.2 Million for Health Care Provider Fees is Reasonable

The Board included in AMCS savings the time value of the increase in Prospective Interim Payments (“PIP”) to hospitals and the increase in physician payments in CY 2006.  The Board determined that these payments were linked to the Health Care Reform Act.  There are savings in the health care system from this initiative because the infusion of additional money reduces the need for cost shifting to private payors.  R. 5092-5093.

Mercer calculated savings from Health Care Provider Fees using the same methodology approved by the Superintendent for the first assessment year.  R. 5092-5094.  The methodology is set forth in Mercer’s Report dated March 20, 2006; the calculations appear as Appendix H to Mercer’s Supplemental Report dated May 2, 2006.  R. 1425-1427, 1463.


Payor Intervenors argue that Health Care Provider Fees are not related to Dirigo Health; that there is no evidence that the fees have reduced costs; that PIP payments have been booked as receivables; that physicians have not passed on any savings; that if physicians pass on the saving to payors, they will not have received any benefit; and, that physicians have not had a fee increase in twenty years. The thrust of these arguments is that only savings that have been passed on to payors should be included in AMCS.  The Superintendent rejected this argument in the first assessment year and should do so again.  
The Board has determined there have been savings in the Health Care System as a result of the payments and it is up to the payors to negotiate with providers to capture those savings for consumers.  The argument that the payments have been booked as receivables is irrelevant with regard to PIP payments since the methodology captures only the time value of money.  With regard to the physician fees, it should be apparent that physicians need cash to operate and the increased payments provide some of that cash.  It makes no difference how they treat the payments for accounting purposes.  The Board understands the complaint that physicians have not received a fee increase in twenty years, but the fact remains that payments have been increased and that there is new money in the system that can be used to reduce the need to shift costs.
CONCLUSION

The Board determined, and the record reasonably supports the determination, that AMCS savings for the second assessment year total $41,757,000.  This determination, therefore, should be approved in whole by the Superintendent.

Dated:  June 30, 2006
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Assistant Attorneys General

� The Superintendent, on June 26, 2006, denied the motion of CAHC to submit additional evidence related to it objections to the calculation of CMAD.  The Board, therefore, will not address this objection.  


� To the extent Payor Intervenors’ objections may raise constitutional issues, the Superintendent lacks authority to rule on the objections.  Valente v. Board of Environmental Protection, 461 A2d 716, 718 (Me. 1983) (administrative agencies have only such powers as are conferred by the legislature).  The Superintendent, in his review of AMCS for the first assessment year, expressed the view that his statutory responsibility was limited to determining factual issues.  As a reviewing authority in this matter, however, Payor Intervenors believe the Superintendent has the responsibility to determine other issues, including what cost savings are reasonably included in AMCS.  The Board agrees that any decision on whether savings are reasonably supported by the evidence necessarily includes a decision whether the savings are reasonably included in AMCS.    


� DHA Exhibit No. 4 consisted of MCRs for 2000-2003 and MCRs for 2005 that were available as of the May 1, 2006.  R. 5112-5113.  These documents were produced on May 5, 2006.  R. 5021.  Payor Intervenors assertion that the 2005 MCRs were not included in the production is incorrect.  


� For the first assessment year CMAD was measured for July 1, 2003 to June 30, 2004; and BD/CC (Uninsured and Underinsured), CON/CIF and Physician Fees were measured for January 1, 2005 to December 31, 2005.
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