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In its rate filing dated August 16, 2007, Anthem Blue Cross and Blue Shield (“Anthem”) requested that certain information contained in its filing be given confidential treatment and protection from public disclosure pursuant to Bureau of Insurance Bulletin 168 and 1 M.R.S.A. § 402(3)(B).  Anthem filed both confidential and redacted non-confidential versions of its filing.  Upon consideration of the types of information for which confidential treatment is requested and the interests of the general public, the Superintendent hereby ORDERS as follows:
1. Anthem asserts that the information and analysis for which it seeks protection is privileged as a trade secret and exempt from public disclosure under the Freedom of Access Act pursuant to 1 M.R.S.A. § 402(3)(B).  In support of its claim of trade secret privilege protection, Anthem states that the information is subject to reasonable efforts to maintain its secrecy, is not known or reasonably ascertainable by third parties, third parties could obtain economic benefit from this information, and that Anthem has expended money and effort to develop the information.  By reason of the foregoing and pursuant to the provisions of this Order, the Superintendent accepts as non-public records the information submitted by Anthem in its filing dated August 16, 2007, as identified in the table set forth below (“Designated Confidential Information”).  All other information in the filing will be considered public information.
	Designated Confidential Information

	Document
	Page #

(ANHC #)
	Description

	Actuary’s Memorandum
	000013-000014
	Under the Exhibit VI, “Inpatient” subheading, the specific percentages of the hospital unit costs based on provider contracting data (three percentage numbers).
Under the Exhibit VI, “Outpatient” subheading, the hospital unit costs based on provider contracting data (three percentage numbers).
Under the Exhibit VI, “Professional” subheading, the hospital unit costs based on provider contracting data (three percentage numbers).


2. All Designated Confidential Information shall be and remain exempt from public disclosure under the terms of this Order unless removed from the coverage of this Order by order of the Superintendent or by order of a court of competent jurisdiction.  

3. Any party may challenge the designation of any information as privileged or confidential by motion to the Superintendent and upon reasonable prior notice to the parties.  Upon the entry of a final unappealed decision by the Superintendent granting such a motion, the provisions and restrictions of this Order shall cease to bind any party or other person with respect to the information that the order granting the motion shall have expressly and clearly removed from the coverage of this Order.

4. Any person may challenge the designation of any information as privileged or confidential by application to the Superintendent for a hearing as an aggrieved person under 24-A M.R.S.A. § 229.  The Superintendent shall provide reasonable prior notice to the party with whom those documents originated to enable that party to respond.  Upon the entry of a final unappealed decision by the Superintendent granting public disclosure, the provisions and restrictions of this Order shall cease to bind any party or other person with respect to the information that the order granting disclosure shall have expressly and clearly removed from the coverage of this Order.

5. The Superintendent and staff of the Maine Bureau of Insurance, including counsel, independent consultants, and experts retained by the Superintendent, shall have unrestricted use of the Designated Confidential Information; provided, however, that the Designated Confidential Information shall be afforded privilege and/or confidentiality protection to the extent that it continues to remain subject to the non-disclosure requirements of this Order.

6. No Authorized Person, as defined below, to whom access to Designated Confidential Information is accorded shall disclose or reveal, directly or indirectly, the content of the Designated Confidential Information to others, except to other Authorized Persons.  Any disclosure of Designated Confidential Information to Authorized Persons shall be limited to this proceeding and used solely in accordance with the provisions of this Order.  

7. Unless and until otherwise ordered by the Superintendent, access to Designated Confidential Information shall be limited to the following defined “Authorized Persons”:   (i) in the case of any Intervenor and the Bureau of Insurance Staff Panel, counsel of record, independent consultants, and experts retained by the Intervenor and the Bureau of Insurance Staff Panel, provided that such counsel, independent consultants, and experts shall use the Designated Confidential Information solely for purposes of the proceeding and not to disclose the information to any other person; and (ii) a stenographer or reporter recording any hearing in the proceeding.  No officer, employee, or member of an Intervenor shall have access to the Designated Confidential Information, unless and until otherwise ordered by the Superintendent. 

8. The restrictions upon and obligations accruing to Authorized Persons shall not apply to any Designated Confidential Information if the Superintendent rules, after notice to the parties, that the Designated Confidential Information was publicly known at the time it was furnished or has since become publicly known through no fault of the receiving party.

9. Copies of Designated Confidential Information shall be furnished only to Authorized Persons.  Documents offered in evidence and containing Designated Confidential Information may be copied as necessary for that purpose.  Authorized Persons may take such notes regarding Designated Confidential Information as may be necessary solely for the purposes of this proceeding.  Any such notes shall be treated as Designated Confidential Information.

10. During the introduction of, or any discussion or argument concerning, Designated Confidential Information the proceeding shall be open only to Authorized Persons and other individuals as agreed to by the party asserting privilege and/or confidentiality.  During the giving of any testimony, the stenographer or reporter shall separately transcribe those portions of the testimony containing Designated Confidential Information and shall mark the face of the transcript accordingly.

11. Where reference to Designated Confidential Information is required in pleadings, briefs, other legal documents, or argument, that reference shall be by citation of title or exhibit number only or by some other non-confidential description to the extent possible.  In those circumstances, counsel and other persons shall make every reasonable effort to preserve the non-disclosure of material in the sealed record.  If counsel or other persons shall include Designated Confidential Information in pleadings, briefs, other legal documents, or arguments, that portion of the documents or that portion of the transcript of the argument containing Designated Confidential Information shall be maintained under seal.

12. The Superintendent may draw upon all Designated Confidential Information in the record in the deliberation of any decision or order that may issue.

13. Should any appeal of or other challenge to the Superintendent’s decision in this proceeding be taken, any portions of the record that have been sealed and remain under seal in accordance with the provisions of this Order shall be forwarded to the courts of this State in accordance with applicable law and procedures, but under seal and so designated in writing for the information of the court.

14. Copies of Designated Confidential Information and documents, notes, and other materials containing or reflecting, directly or indirectly, the Designated Confidential Information, that are in the possession of the Superintendent, Bureau staff or counsel, or counsel for the State of Maine Attorney General may be retained by those persons for the purpose of performing those persons’ duties and obligations.  Within 60 days after the Superintendent issues a final decision in this proceeding that is not appealed by any person, the Authorized Persons to whom Designated Confidential Information has been made available shall destroy all documents, notes, and other materials containing or reflecting, directly or indirectly, the Designated Confidential Information.  Audio, video or other such magnetically recorded materials shall be electronically erased before disposal.  Documents shall be shredded.

15. Designated Confidential Information in the possession of the Superintendent and Bureau staff shall be subject to the protective requirements of this Order during the pendency and following the conclusion of the proceeding to the extent that any Designated Confidential Information continues to remain subject to the protective requirements of this Order.

16. This Order shall continue to be binding upon Authorized Persons following the conclusion of the proceeding to the extent that any Designated Confidential Information continues to remain subject to the protective requirements of this Order.

17. Authorized Persons who receive or have access to Designated Confidential Information pursuant to the provisions of this Order shall be subject to the jurisdiction of the Maine Bureau of Insurance and the courts of the State of Maine in all matters relating to the enforcement of this Order, and shall be subject to the applicable penalties for violation thereof.

18. By this Protective Order the Superintendent denies Anthem’s request for confidentiality to the redacted portions of Exhibit IX at page ANHC000040 and Exhibit XII at page ANHC000043 to its filing.  Anthem shall file by September 17, 2007, a fully unredacted version of Exhibits IX and XII.
19. Unless otherwise determined by the Superintendent, this Order shall expire effective September 1, 2008, unless sixty (60) days prior to the expiration date Anthem makes a motion to the Superintendent for renewal of the protective order.  Such motion must be supported by written legal argument explaining the reasons for continued protection and identifying the specific information for which continued protection is sought.  The Designated Confidential Information shall remain privileged and/or confidential pursuant to the terms of this Order until the Superintendent issues a ruling on the motion.

20. This Order may be modified on motion of any party or person, or on the Superintendent’s own motion or otherwise, upon reasonable prior notice to the parties.

PER ORDER OF THE SUPERINTENDENT OF INSURANCE
DATED:  September 14, 2007


____________________________________








ERIC A. CIOPPA, Acting Superintendent
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